RONALD A PENE ET AL,
| BLA 98- 240 Deci ded January 6, 1999

Appeal froma decision of the Wah Sate fice, Bureau of Land
Managenent , decl aring unpatented | ode mining clains null and void ab
initio. UM 343404, UMC 343405, and UMC 343411.

Afirned.

1 Mning dains: Land Subject to--Mning d ai ns:
Location--Mning dains: Lode dains--Mning dains:
Wt hdrawn Land--Wthdrawal s and Reservations: General ly

Lode mining clains are properly declared null and void
abinitioif located on land that is wthdrawn from
mning on the date of |ocation by a public |land order.

2. Mning dains: Land Subject to--Mning d ai ns:
Location--Mning dains: Lode dains--Mning dains:
P acer dains--Mning dains: Wthdrawn Land- -
Wt hdrawal s and Reservations: General ly

P acer and | ode mning clains are distinct types of
clains. Lode mining clains |ocated wthin the
boundaries of placer clains wth valid existing rights
do not acquire the location date of the placer clains
but are new cl ai ns.

APPEARANCES  Fonald A Pene, Grand Junction, Golorado, pro se, and for
ot her Appellants; John W Seiger, Esq., Gfice of the Held Solicitor,
US Departnent of the Interior, Salt Lake dty, Wah, for the Bureau of
Land Managenent .

(P N ON BY ADM N STRATI VE JUDEE HUIGHES

Fonald A Pene et al. 1/ have appeal ed the March 9, 1998, deci sion of
the Wah Sate fice, Bureau of Land Managenent (BLMN, declaring

1/ The Notices of Location for the three mning clains involved in this
case identify the locators as Ronald A Pene, Larry Key, Ray Pene, and Tony
Pene. The deci sion was addressed to and served on Fonald A Pene, Ray
Pene, Tony Pene, Larry Key, and Ray D Anderson.
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unpatented |ode mning clains Kelli Jo No. 1 (UMC 343404), Kelli Jo No. 2
(UMC 343405), and Kelli Jo No. 8 (UMC 343411) null and void ab initio, as
the land was wthdrawn frommneral entry at the tine of |ocation because
official land records showthat the three clains are situated entirely on
| ands wthdrawn for the Véstwater Canyon Corridor on the (ol orado R ver.

Ve first consider pending procedural questions. Appellants have
submtted nunerous pl eadings 2/ addressing not only BLMs Mrch 9, 1998,
decision, but also two mning contests filed by the ah Sate Gfice, BLM
3/ This Board | acks jurisdiction over the mning contests until such tine
as the admnistrative | aw judge i ssues an adverse decision and a tinely
notice of appeal is filed See 43 CF.R 88 4.410(a) and 4. 452-9.
Accordingly, we have not considered natters raised in Appel lants' pl eadi ngs
concerni ng the pending contests or not directly affecting BLMs Mrch 9,
1998, deci si on.

h Getober 1, 1998, BLM through counsel, filed a Notice of Entry of
Appear ance, Mdtion for Expedited (onsideration, Mtion for Leave to Submt
an Answer, and Answer. BlLMbases its request for expedited consideration
on the fact that the three mning clains involved in this appeal are al so
involved in mning claimcontest UU77104. BLMpoints out that, if we
uphold its determnation that the three clains are null and void ab initio,
it would not be necessary to litigate the validity of the clains in the
contest before the admnistrative lawjudge. It also

fn. 1 (continued)

BLMrecei ved separate Notices of Appeal fromKathy Pene, Tony Pene,
nda Pene, Raynond Pene, Sharon Key, and Larry Key. There is no notice of
appeal fromRay D Anderson.

Appel l ants submtted statenents that Ron Pene, Project Manager for
Pene Mning, would submt a statenent of reasons (SCR on the Appel | ants'
behal f. It woul d appear that Raynond and Kat hy Pene, and Vénda Pene and
Tony Pene are famly nenbers of Ronald A Pene. Ronald A Pene is not an
attorney, but is authorized to represent famly nenbers before this Board
under 433 CF. R 8 1.3(b)(3)(i). Athoughit is far fromclear fromthe
record, we shall presune that he is authorized to represent Larry Key and
Sharon Key as part of the Pene Mning partnership. See 43 CF R 8§
1.3(b)(3)(ii).

2/ Inaddition to an SORfiled prior to docketing, Appellants also filed:
a second SCRon My 1, 1998; an objection to BLMs notions to intervene,
etc., on Ot. 8, 1998; two suppl enental pleadings on Gct. 13, 1998; and
anot her suppl enental pl eadi ng on Nov. 2, 1998.

3/ ne of those contests was initiated on Mar. 9, 1998, when BLMfiled a
conpl aint (UTU 77104) asserting that "[njineral s have not been found wthin
the limts of the clains in sufficient quantities and/or qualities to
constitute a valid discovery of a val uable mneral deposit” on nunerous
mning clains, including the Kelli Jo Nos. 1, 2, and 8. The clains
involved in that contest are the Kelli Jo Nos. 1 through 4 (UMC 343404

t hrough UMC 343407), 7 (UMC 343410), 8 (UMC 343411), 11 through 13 (UMC
343414 through UMC 343416), 15 through 18 (UMC 343418 through UMC 343421),
20 (UMC 343423), and 21 (UMC 343424).
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notes that Appellant Ronal d Pene has requested expedited consideration

bef ore Admnistrative Law Judge Heffernan in the mning contest. (Answer
at 4.) Appellants object to the granting of expedited consideration, but
have failed to provide any reasons for their objection. Their objection
relates to the timng of BLMs filing of the docunent requesting expedited
consi deration, not to expedited consideration itself.

V¢ agree that expedited consideration is appropriate in light of
Appel  ant Ronal d Pene' s request to the admnistrative | aw judge for an
expedited hearing in the pending contest. UWntil it has been detern ned
that the land was open to mning | ocation, the question of the sufficiency
of any discovery is prenature insofar as the validity of the claimis
concerned. EJ. Belding, Jr., 109 IBLA 198, 203, 96 |.D 272, 275 (1989).

As our ruling noots the question of whether a discovery exists on the
clains, it renders it unnecessary to proceed wth the contest as to these
three clai ns, thus econom zi ng deci si onnaki ng resources and justifying
granting of expedited consideration.

Appel l ants object to BLMs filing a request to file an answer nore
than 30 days after its receipt of the SOR citing Sainberg v. Mrton, 363
F. Supp. 1259 (D Arizona 1973). Appellants note that the Dstrict Qourt
inthat case "refused to allowapplicants for a mneral patent to answer a
mneral contest conplaint one day after 30-day period specified in the
regul ation for filing such an answer.” (Qct. 8, 1998, Suppl enent.)

Appel lants' reliance on Sainberg is msplaced. The Qourt therein
consi dered two regul ati ons that deal specifically wth Governnent contest
proceedi ngs and are therefore inapplicabl e here. 4/

The applicable regulation here is 43 CF. R 8§ 4.414, which provi des:
"If any party served wth a notice of appeal w shes to participate in the
proceedi ngs on appeal, he nust file an answer within 30 days after service
on himof the notice of appeal or statenent of reasons * * *." A though
the regul ation does not expressly so state, it is well established that the
filing of an answer by BLMis governed by 43 CF. R § 4.414. Here, BLM
admttedly failed to neet the requirenents of 43 CF.R 8 4.414 in
submitting its Answer, which was filed nore than 30 days after counsel for
BLMrecei ved Appel | ants' first SR

However, 43 CF.R 8 4.414 (unlike the regul ati ons governi ng
Qovernnent contests) expressly provides that "[f]ailure to answer w il not

4/ The first, 43 CF. R 8§ 1852.1-7(a) (1973) (presently codified as 43
CFR 84.450-7(a)), provides: "If an answer is not filed as required,
the allegations of the conplaint will be taken as admtted by the contestee
and the Manager w il decide the case wthout a hearing.”" The second, 43
CFR 81852 1-6 (1973) (presently codified as 43 CF. R § 4.450-6),
provides: "Wthin 30 days after service of the conplaint or after the | ast
publication of the notice, the contestee nust file in the office where the
contest is pending an answer * * * "
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result indefault,"” and that, if "an answer is not filed and served wthin
the tine required, it nay be disregarded i n deciding the appeal ."

(BEwhasi s added.) In the absence of evidence that an Appellant is
prejudiced by BLMs failure totinely file its answer, it is properly
accepted and considered in the Board' s deliberations on appeal. See Gyprus
Shoshone Goal Gorp., 143 1BLA 308, 310 n.1 (1998); Aninal Protection
Institute of Anerica, 118 IBLA 345, 347 (1991); Gatlow Seens Gorp., 63
IBLA 85, 87 n.3 (1982). Appellants have not shown that they wll be
prejudiced or injured in any way by the Board s acceptance of the BLM
answer. 5/ The delay in the BLMfiling has not del ayed the Board' s

consi deration of the appeal. Mreover, Appellants have had anpl e
opportunity to respond to the argunents put forth by the BLMin its | ate-
filed Answer. Accordingly, we grant BLMs notion for | eave to submt an
answver .

[1] Turning to the nerits of the appeal, we note that the notices of
location for the three clains at issue indicate their |ocations as fol | ows:
Kelli Jo No. 1, entirely wthin Lots 1 and 3, sec. 27, and Lot 1 and the
NNV, sec. 26, T. 20S, R 25 E, Salt Lake Meridian (straddling the
north/south line between secs. 26 and 27); Kelli Jo No. 2, entirely wthin
Lot 1 and the NWWNWiasec. 26, T. 20 S, R 25 E, Salt Lake Meridian (to
the east of Kelli Jo No. 1); and Kelli Jo No. 8, entirely wthin Lots 1 and
3, sec. 26, T. 20S, R 25 E, Salt Lake Meridian (cornering and to the
sout heast of the Kelli Jo No. 2 clain).

Efective on Decenber 28, 1988, Public Land Oder No. (PLQ 6694
"W thdrew 4, 707. 44 acres of public land fromsurface entry and mning for a
period of 5 years for BLMto protect recreational, scenic, and cul tural
val ues of the Véstwater Canyon corridor of the Golorado Rver in aid of
legislation anending the WId and Scenic Rvers Act." 53 Fed. Reg. 52424
(Dec. 28, 1988). Expressly included in that PLOwere the Lots 1 through 5
and the NWWINW; sec. 26, and Lots 1to 5, sec. 27, T. 20S, R 25 E, St
Lake Meridian. This includes all of the lands covered by the three clains
at issue in this appeal .

The notices of location filed by Appellants for the Kelli Jo Nos. 1,
2, and 8 clains indicate that the date of location for these clains is
April 30, 1991. Thus, at the tine of location, the land was w t hdrawn by
PLO6694. Ve find nothing inproper in the issuance of the PLOthat coul d
inany way mtigate its effect, which was clearly to withdraw certain
| ands, including those covered by Appel |l ants’ mining clains, frommneral
entry.

5/ Appel lant Fonal d Pene asserts that the del ay caused himto have to go
through the effort of filing the appropriate affidavits and paying the
fees, whereas if BLMhad filed a tinely response he mght have known

whet her the clains were voided. (Affidavit at 2.) However, the BLM

deci sion inforned Appel lants that BLMdeened the clains to be null and void
and the BLM Answer nerely reiterates and expl ains that deci sion.
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Anmning claimlocated on land cl osed to entry under the mining | ans
confers no rights to the locator and is properly declared null and void ab
initio. See, e.g., Rchard L. Gergen, 144 |BLA 293 (1998); WIliam
Dougl as Wl 1s, 141 I BLA 144 (1997); Lucian B. Vandergrift, 137 IBLA 308
(1997); Merrill G Menmott, 100 | BLA 44 (1987).

The conclusion that the three clains on appeal were | ocated on | and
not open to mneral entry is not changed by the fact that an expiration
date is indicated in the PLQ Lands included in a wthdrawal renain
w thdrawn until the wthdrawal is revoked, nodified or termnated by
appropriate official action. As we have observed in the past, "[e]ven
assumng arguendo that revocation of the w thdrawal subsequent to the date
of the location of appellants' placer mning clains was acconpl i shed, the
revocation would not restore or validate appellants' clains.” Kathryn J.
Sory, 104 | BLA 313, 315 (1988); Ronald W Ranm 67 | BLA 32 (1982); Tenneco
al ., 8 IBLA 282 (1972).

Appel lants al so contend the area is not a WIderness Sudy Area
because it does not neet the criteria for such and noreover was not
designated as such until 1985. The tine for appeal ing the wthdrawal of
these lands has long expired. bpjections to the nerits of a wthdranal are
not justiciable in the context of an appeal froma decision considering the
effect of that wthdrawal. See Harry E MGrthy, 128 | BLA 36, 41 (1993);
P uess-Saufer (Galifornia), Inc., 106 I BLA 198, 199-200 (1988).

[2] Appellants do not dispute that the clains are wthin the area
w t hdrawn by PLO 6694, but assert the Pussycat Nos. 1 to 6 placer mning
clains, evidently located in 1984, predate PLO 6694, so that the PLOis
"not hi ng nore than an i ncunbrance” and taking of their rights under the
1872 Mning Law (Response at 3.) Appellants contend that, ow ng to those
clains, they have "possessory title" and the "exclusive right of possession
and enjoynent of all the surface included wthin the lines of their
location.” (Response at 4.) They naintain that, because | ode mning
clains Kelli Jo Nos. 1, 2, and 8 were located wthin the external boundary
lines of the existing placer clains, under the pedis possessio rule, all
| ode cl ai mdi scoveries were conpl eted and di scovery nonunents in place by
1984 when the Pussycat clains were | ocated in 1991.

The location of a mining claim even if unsupported by a di scovery,
nay afford a clai nant protection under the doctrine of pedi s possessi o
agai nst subsequent intrusions of others while he or she renains in
conti nuous, excl usive occupancy and diligently attenpts to nake a
discovery. See generally Lhion QI Gonpany of Gilifornia v. Smth, 249
US 337 (1919). This doctrine, however, does not apply as agai nst the
Lhited Sates, the legal title holder of the property. See, e.g., Ganeron
v. Lhited Sates, 252 US 450, 456 (1920); Lhited Sates v. WIlianson, 45
| BLA 264, 277-78, 87 |.D 34, 41-42 (1980); R _Gail Tibbetts, 43 I BLA 210,
218-19, 86 |1.D 538, 542-43 (1979). A mning clainant's rights as agai nst
the Lhited Sates are acquired only under the General Mning Law 30 US C
§ 21 (1994), and unless and until the clainant neets the requirenents under
those laws, no rights can be asserted against the Lhited Sates. Uhited
Sates v. Miltiple Wse Inc., 120 I1BLA 63, 79 (1991).
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P acer clains and | ode clains are two distinct types of clains. Paul
Vaillant, 90 I BLA 249, 252 (1986); Lhited Sates v. Haskins, 59 IBLA 1, 44,
88 I.D 925, 947 (1981). The two types of clains are |ocated for
altogether different reasons and are distinct entities. Paul Vaillant, 90
IBLA at 253. Hacer discoveries will not sustain |ode | ocations and vice
versa. lev. Ralph, 252 US 286, 295 (1920); HramVWbb, 105 | BLA 290,
303, 95 1.D 242, 250 (1988); Lhited Sates v. Haskins, 59 IBLA at 44, 88
|.D at 946.

Furthernore, placer rights emanating fromhol di ng and worki ng under
the General Mning Law 30 US C § 38 (1994), do not inure to | ode
| ocations; placer rights can only be asserted in the context of a placer
claim HramWbb, 105 IBLA at 303-05, 310, 95 |.D at 250-51, 254. Thus,
the 1 ode locations nade in 1991 cannot gain any rights fromthe pl acer
clains and nust be treated as newlocations. As noted above, BLMs
deci sion nust be affirned because the clains were located at a tine when
the lands were wthdrawn frommneral entry and were therefor null and void
ab initio.

Appel lants argue that BLMdid not foll ow section 4(b) of the Surface
Resources Act of 1955 (SRA), 30 US C 8§ 612(b) (1994). They cite the
portion of the SRAthat states that the | and managenent agency nay regul ate
surface uses if they do not naterially interfere wth or endanger the
operations of the mning claimant. The exact |anguage of the pertinent
portion of the statute is that "any use of the surface of any such mning
claimby the Lhited Sates, its permttees or |icensees, shall be such as
not to endanger or naterially interfere wth prospecting, mning or
processi ng operations or uses reasonably incident thereto * * *." 30
USC 8 612(b) (1994). The SRAis concerned wth activities that mght
affect mning operations on valid clains. BLMs decision does not
interfere wth or endanger mini ng operations on valid clains because it
ruled that the clains are null and void ab initio. It is axionatic that
operations may not legally proceed on invalid clains.

Appel l ants stress BLM's previous inconsi stent treatnent of these
clains. The record shows that, on June 21, 1991, BLMissued two deci si ons
addressed to Ronald Pene, et al. nhe declared the Kelli Jo No. 1 (UMC
343404), No. 7 (UMC 343410), and Kelli Jo No. 20 (UMC 343423) null and voi d
abinitioin part, and the other declared the Kelli Jo No. 2 (UMC 343405),
Kel li Jo No. 3 (UMC 343406) and Kelli Jo No. 20 (UMC 343423) null and void

abinitioin part. 6/ Both decisions were based on a

6/ Intheir pleading filed on Nov. 2, 1998, Appellants note that BLMs
June 21, 1991, decisions did not informthemof their right to appeal .
That om ssion appears to have been error on BLMs part. However, because
BLMresci nded t hose deci si ons, Appel lants suffered no injury fromthat
failure. BLMis remnded to informparties of their right to appeal from
adver se deci si ons.

Appel l ants al so seek the right to appeal fromBLMs decision to refund
the $300 they paid for the Kelli Jo Nos. 1, 2, and 8. Ve fail to see howa
BLM deci sion to refund noney can be an adverse action when it has no ef f ect
on the validity of the clains.
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determnation that the clains were located in whole or in part on | and
segregated frommnera entry by PLO 6694.

However, On March 29, 1993, BLMi ssued a deci sion resci ndi ng both of
the June 21, 1991, decisions because they were issued in error. That
deci si on st at ed:

By decisions dated June 21, 1991, this office declared the
subject mning clains null and void in their entirety, and null
and void in part for the reason that the clains were | ocated
partial ly and entirely wthin a wthdrawal under the Wéstwat er
CGanyon Gorridor on the (olorado Rver, Wah, U 62507, by Public
Land O der 6694, dated Decenber 28, 1988.

Lpon further investigation, it has been determned that the
subject mning clains declared entirely wthin this area are only
partially wthin the area. A so, since the clains that were
declared null and void in part were | ode clains, which have
extra-lateral rights, this action was taken erroneously.

Therefore, the decision letters of June 21, 1992 are hereby
resci nded.

It is nowclear that the Mirch 29, 1993, decision was incorrect as to the
Kelli Jo Nos. 1, 2, and 8 clains, which are all entirely wthin the area
covered by PLO 6694.

A though BLMoffered no explanation in its decision for this obvious
reversal of opinion, it is clear that its nost recent action is correct. 7/
BLMis not bound or estopped by prior inconsistent action fromissuing a

decision correctly applying the lamw See 43 CF. R § 1810.3(b) and (c).

7l In viewof the obvious conflict between the decision under appeal and
its previous action, BLMshoul d have specified in its decision precisely
what | ands were covered by the three clains invol ved and preci sel y what

| ands were covered by the PLQ BLMis renminded that it nust ensure that
its decision is supported by a rational basis whichis set out inthe
witten decision, as well as denonstrated in the admnistrative record
acconpanyi ng the decision. Parties affected by a BLMdeci si on deserve a
reasoned and factual expl anation of the rational e for the deci sion and nust
be given a basis for understanding it and accepting it or, alternatively,
appealing and disputing it. Nevada Dvision of Widlife v. BLM 145 IBLA
237 (1998); Kanawha & Hocking Gal & ke (., 112 IBLA 365, 368 (1990);
Eddl enan Gomrmuni ty Property Trust, 106 IBLA 376, 377 (1989); Roger K
Qyden, 77 I1BLA4, 7, 90 |.D 481, 483 (1983). However, no renand i s
necessary here, as Appellants were able to overcone any difficulty they nay
have initially encountered when BLMfailed to present an adequat e

expl anation of the basis for its decision and presented an inforned and
organi zed appeal and were not, we find, unduly prejudiced by BLMs initial
omssion. Nevada Dvision of Widlife v. BLM supra.
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Appel l ants conpl ain that, unlike for other clains held by them BLM
declined to accept 1999 Mii ntenance Fees for the three clains involved in
this appeal and question why BLMkept the fees for all of the other clains
when (they state) it had voided all of the clains and not just the Kelli Jo
Nos. 1, 2, and 8. BLMexpl ains on appeal that, because an appeal had been
filed fromthe decision declaring these three clains null and void ab
initio, but no stay had been requested, the "voi dance deci sion" renained in
effect, and BLMwoul d not accept any fees for those three clains during the
pendency of the appeal. Thus, BLMstated that it coul d not accept the 1999
M nt enance Fees for those clains and the noney woul d be refunded. 8/ It
is thus clear that BLMhas not issued any "voi dance" deci si on concerni ng
clains other than the Kelli Jo Nos. 1, 2, and 8. The initiation of a
mning contest challenging the validity of the Pussycat Nos. 1 through 6
placer clains is not a "voi dance" decision by BLM but a mining contest in
which BLMis asserting that there is no valid discovery to support the
clains. BLMaccepted the fees for the clains included i n the mning
contests because they have not yet been declared invalid, unlike the three
clains at issue in the instant appeal .

Appel l ants al so question why the Kelli Jo Nbs. 1, 2, and 8 are
included in U'U77104. The answer is that, if the Board had reversed BLMs
decision declaring the clains null and void ab initio, BLMcoul d still have
chal l enged their validity for |ack of discovery.

To the extent not specifically addressed herein, Appellants' other
argunents have been consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

David L. Hughes
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge

8/ This action was consistent wth the procedures specified in BLM

I nst ructi on Menorandum No. 98-01 addressing, inter alia, maintenance fee
requi renents for voided mning clains during an appeal of the voi dance
decision. See Lenore L. Baird, 145 I BLA 335, 337 (1998).
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